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DECI SI ON AND ORDER

This case arose from an alien labor certification applica-
tion filed on behalf of Francette Marie-Michele Ramalingum
(Alien) by Sorrell M Mathes (Enployer) under 212(a)(5)(A) of
the I'mmgration and Nationality Act, as amended, 8 U S.C
1182(a)(5)(A) (the Act), and the regul ations prorrul gat ed
thereunder, 20 CFR Part 656. After the Certifying Oficer (CO
of the U S. Departnent of Labor at New York, New York, denied the
application, the Enployer and the Alien requested review pursuant
to 20 CFR § 656. 26.*

Statutory Authority. Under 8 212(a)(5) of the Act, an alien
seeking to enter the United States to performskilled or
unskilled | abor may receive a visa, if the Secretary of Labor
(Secretary) has decided and has certified to the Secretary of
State and to the Attorney General that (1) there are not
sufficient workers who are able, willing, qualified, and
avai lable at the tinme of the application and at the place where
the alien is to performsuch labor; and (2) the enploynent of the

1The following decision is based on the record upon which the CO denied
certification and the Employer 's request for review, as contained in an Appeal
File (AF), and any witten argunent of the parties. 20 CFR § 656.27(c).
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alien will not adversely affect the wages and working conditions
of the U.S. workers similarly employed. Employers desiring to
employ an alien on a permanent basis must demonstrate that the
requirements of 20 CFR, Part 656 have been met. These
requirements include the responsibility of the Employer to

recruit U.S. workers at the prevailing wage and under prevailing
working conditions through the public employment service and by
other reasonable means to make a good faith test of U.S. worker
availability.

STATEMENT OF THE CASE

On December 4, 1992, the Employer, Sorrell M. Mathes, filed
for labor certification on behalf of the Alien, Francette Marie-
Michele Ramalingum, to fill the position of "Household Cook,
Live-in." 2 (AF 20). The job requirements were four years of high
school and two years of experience in the job offered. The job
offer entailed working Monday through Friday, 7:30 a.m. to 7:30
p.m., and Saturdays from 8:30 a.m. to 12:30 p.m. The job duties
were described as follows:

Plan menus, prepare food according to recipes, devise own

menus, serve food, clean kitchen and all cooking utensils,

purchase food stuffs, take complete charge of kitchen and

di ning area and prepare specialty dishes for Enployer’s
honme. Equi pnment to be operated includes: kitchen stove,
m crowave oven, cuisinart and di shwasher.

From Sept enber 1990 to the date of application, the Alien worked
for the Enployer as a Household Cook/Live-in. She worked for M.
Terrin in the same capacity from June 1986 to Septenber 1990, and
for the Crespi famly from Septenber 1983 to May 1986. AF 15.

The Alien's work for M. Terrin also included caring for two
children.® AF 14. The work in the Terrin hone job that the Alien
listed to show her experience and other qualifications on ETA
750B was worded exactly as above. But for the preparation of
specialty dishes for Enployer’s hone, the housework included the
followi ng as additional duties:

2DOT No. 305. 281- 010 Cook (Donestic ser.) Plans menus and cooks meals, in
private home, according to recipes or tastes of employer: Peals, washes, trims,
and prepares vegetables and meats for cooking. Cooks vegetables and bakes breads
and pastries. Boils, broils, fries, and roasts meats. Plans menus and orders
foodstuffs. Cleans kitchen and cooking utensils. May serve meals. May perform
seasonal cooking duties, such as preserving and canning fruits and vegetables,
and making jellies. May prepare fancy dishes and pastries. May prepare food for
special diets. May work closely with persons performing household or nursing
duties. May specialize in preparing and serving dinner for employed, retired or
other persons and be designated Family-Dinner Service Specialist({domestic ser.).

3The Enployer's affidavit attached to the application said the Alien’s work
for Terrin was as a Househol d Cook/ Donestic Service Worker.



...and clean and dust, vacuum, iron and care for two
children (10 & 13 years of age). Equipment operated
included: kitchen, stove, microwave oven, cuisinart,
dishwasher, vacuum cleaner and washer & dryer.

AF 15. Similarly, the job description for the Crespi household
listed the above, except for the child care work.

Notice of Findings and Final Determ nation. The CO’sMay 18,
1994, Notice of Findings (NOF) notified the Employer that certi-
fication would be denied subject to rebuttal for the reasons
stated therein. The CO’s primary reason was that while the
Employer required two years of experience as a Domestic Cook for
the performance of the job, the Alien did not have that expe-
rience before she worked for Employer. On examining the job
descriptions for the Alien's forner enploynment with Terrin and
Crespi the CO found that they were properly classified as a
"Housewor ker, General ." AF 64. (Qbserving that the Enpl oyer
apparently had trained the Alien, the CO directed the Enployer to
docunent the reasons it was not feasible for himto train a U S
worker or, in the alternative, to submt evidence clearly show ng
that at the tinme of hire the Alien had the qualifications that
the Enpl oyer now requires for this position. As an alternative
to submtting such proof, the Enployer was told that he coul d
reduce the requirenents and readvertise the job.

Rebuttal . The Enployer's rebuttal of June 21, 1994, added
sufficient evidence to the record to rebut all issues noted in
the NOF except the issue discussed above, according to the August
11, 1994, Final Determ nation (FD). AF 71.

Al t hough the Enployer's rebuttal asserted that the Alien
acqui red her cooking experience while enployed by Terrin and
Crespi, the CO concluded in the FD that the Enployer had failed
to establish either (1) that the Alien had the tw years of
experience as a "Cook, Donestic Service" before she was hired, or
(2) to docunent why it was not feasible to train soneone el se at
this time or to reduce his requirenments. The CO concl uded that
Enpl oyer’ s contention that the Alien | earned how to cook while
she was enpl oyed by Terrin and Crespi was not enough to qualify
her as a Cook, Donmestic Service, as the duties described for both
posi tions were those of a Houseworker, Ceneral, with some cooking
experience. After Enployer requested review on August 17, 1994,
the Appellate File was referred to the Board for action. AF 84.

DI SCUSSI ON

Under 20 CFR 8§ 656.21(b)(5) an enployer is required to offer
docunentation to prove that its job requirenents represent the
enpl oyer’ s actual m ninmumrequirenents for the position at issue,
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and that the employer has not hired workers with less training or
experience for work similar to this job opportunity, or that it

is not feasible for the employer to hire workers with less

training or experience than this position requires.

In the NOF the CO notified the Employer in the instant case
that the job descriptions for the Alien’s previous two enpl oyers
appeared to descri be a Houseworker, General, and not a Donmestic
Cook. Enployer was directed to "clearly [show] that the alien at
the tinme of hire had the qualifications which the enployer is now
requiring.” In rebuttal, Enployer said the Alien "acquired her
cooki ng experience while enployed” by Terrin and Crespi. After
the CO found that his statement did not constitute sufficient
docunent ati on, Enployer's request for review contended that (1)
her ETA 750B work history proves that the Alien obtained the
requi site experience while working for Terrin and Crespi; and (2)
Enpl oyer added an affidavit to his original |abor certification
to certify that the Alien worked as a househol d cook/donestic
service worker for Terrin from 1986 to 1990.

VWhile the job descriptions for the Alien’s prior work are
identical to the duties of this position, those earlier jobs also
indicated that the Alien then was perform ng housework and t hat
in one job she took care of the famly's two children. As the
wor k descriptions in the ETA 750 and in the Enployer’s affidavit
are the only evidence of the Alien’ s prior work experience, it
was reasonable for the COto order the filing of added docunen-
tation on this issue.

The COis not required to accept witten statenents provided
in lieu of independent docunentation as credible or true, but
nmust consi der them and give themthe weight they rationally
deserve. Gencorp, 87-1NA-659 (Jan. 13, 1988)(en banc). 1In the
NCF, the CO advi sed Enpl oyer that the docunentation then of
record was inadequate to prove that the Alien's prior experience
as a cook was acquired when she worked for Terrin and Crespi.
After exam ning the descriptions of these positions in the
application, the CO found that both jobs appeared to be the work
of a Housekeeper, General w th cooking duties, and that neither
was a position of a Cook, Donmestic, the work experience that the
Enpl oyer required of the U S. applicants. As the Enployer's
rebuttal sinply reiterated this docunentation, he failed to
provi de i ndependent probative evidence of the Alien’s work
experi ence.

Where the experience gained with a prior enployer was not
shown to be the type now required by the petitioning enployer
certification nmay be deni ed, even though the experience was
acquired in work for an enployer other than the petitioner.

G obal Commttee of Parliamentarians on Popul ati on and
Devel opnent, 88-1NA-209 (March 12, 1990). In Hunter College of
the City of New York, 88-1NA-568 (Cct. 5, 1989), however, deni al
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of certification by the CO was upheld where the alien’s prior
experi ence was not confirned by the forner enployer. 1In the

i nstant case, however, no such confirmati on was even sought, and
the only evidence as to her job duties while working for Terrin
and Crespi is in the applications of the Enployer and the Alien.
Yet, this CO has found that the Alien's description of her duties
in those positions does not neet the Enployer's criteria of the
job at issue in this case even when the absence of corroboration
i s disregarded.

It is another general rule that an alien’ s assertion,
wi t hout docunentation, does not denonstrate that she satisfied
the Enpl oyer’s actual m ninmumrequirenent. MTCO 90 I NA 295
(Sept. 11, 1991). On the other hand the enployer’s unsupported
statenment that the Alien neets its mninmumrequirenents does not
constitute adequate docunentation that the Alien neets those
requirenents, as in this case. Wngs WIldlife Production, Inc.,
90 I NA 069 (April 23, 1991).

The Enpl oyer’s conclusory statenment that the Alien is
qualified is an insufficient response where the CO ordered
docunentation of the Alien’s qualifications. Cal-Tech
Construction Co., 91 INA 148 (May 4, 1992). In this case, for
exanple, the CO required proof that the Alien was qualified for
the position at issue. The CO expressly directed the filing of
docunentation to establish her prior experience as a cook because
the evidence submtted with the application was found to be
insufficient. Moreover, this Enployer no only failed to produce
that proof, but he gave no indication that such informtion was
unavai l abl e or that he had attenpted to obtain such required
docunentation as a statenment froma prior enployer, and that he
was unsuccessful. After considering all of these reasons and the
Appel late File, we agree that the COs denial of Certification
was supported by the evidence of record under the Act and
regul ations. Accordingly, the following order will enter.

ORDER

The Certifying Officer's denial of |abor certification is
Affirnmed.

For the Panel:

FREDERI CK D. NEUSNER
Adm ni strative Law Judge



NOTI CE OF OPPORTUNI TY TO PETI TI ON FOR REVI EW This Decision and
Order will become the final decision of the Secretary of Labor

unless within 20 days from the date of service, a party petitions

for review by the full Board of Alien Labor Certification

Appeals. Such review is not favored, and ordinarily will not be

granted except (1) when full Board consideration is necessary to

secure or maintain uniformity of its decisions, or (2) when the

proceeding involves a question of exceptional importance.

Petitions must be filed with:

Chief Docket Clerk

Office of Administrative Law Judges
Board of Alien Labor Certification Appeals
800 K Street, N.W., Suite 400
Washington, D.C. 20001-8002

Copies of the petition must also be served on other parties, and
should be accompanied by a written statement setting forth the
date and manner of service. The petition shall specify the basis
for requesting full Board review with supporting authority, if

any, and shall not exceed five, double-spaced, typewritten pages.
Responses, if any, shall be filed within 10 days of service of

the petition and shall not exceed five, double-spaced,

typewritten pages. Upon the granting of the petition the Board
may order briefs.



Sheila Smith, Legal Technician
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